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Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of
the registrant under any of the following provisions:

” Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)

" Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a -12)

" Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d -2(b))

" Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e -4(c))
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FORWARD LOOKING STATEMENTS

This current report on Form 8-K/A and other materials we will file with the Securities and Exchange Commission
contain, or will contain, disclosures which are forward-looking statements. Forward-looking statements include all
statements that do not relate solely to historical or current facts, such as the discussion of economic conditions in
market areas and their effect on revenue growth, the potential for and effect of past and future acquisitions, the effect
of changes in our company’s mix of services on gross margin, the adequacy of our allowance for doubtful accounts, the
effectiveness of our management information systems, and the availability of financing and working capital to meet
funding requirements, and can generally be identified by the use of words such as may, believe, will, expect, project,
estimate, anticipate, plan or continue. These forward-looking statements are based on the current plans and
expectations of our management and are subject to certain risks and uncertainties that could cause actual results to
differ materially from historical results or those anticipated. These factors include, but are not limited to: economic
conditions affecting the governmental consulting and solutions industry; the adverse effect of legislation and other
matters affecting the industry; increased competition in the industry; our dependence on certain customers; the risk
that we may not be able to retain and attract customers; the availability of and costs associated with potential sources
of financing; the loss of key personnel; our inability to attract and retain new qualified personnel; difficulties
associated with integrating acquired businesses and customers into our operations; collectability of accounts
receivable; the carrying values of deferred income tax assets and goodwill, which may be affected by future operating
results; fair value of derivative liabilities; and government regulation.

These forward-looking statements speak only as of the date of this current report on Form 8-K/A. Except as required
by law, we undertake no obligation to publicly update or revise any forward-looking statements, whether as a result of
new information, future events or otherwise. You should also read, among other things, the risks and uncertainties
described in the section of this disclosure statement entitled “Risk Factors.”

EXPLANATORY NOTE

Upon the consummation of the recapitalization (as described more fully below), Cybergy Holdings, Inc. became the

ultimate parent company of Cybergy Partners, Inc. (‘“Partners”) The business operations of Cybergy Holdings following

the recapitalization consist of those of its subsidiary, Cybergy Partners, Inc. Unless otherwise indicated or the context
otherwise requires, the terms “Cybergy”, “Holdings”, “we”, “us”, and “our” refer to Cybergy Holdings and its subsidiaries afte
giving effect to the recapitalization. This current report on Form 8-K/A contains summaries of the material terms of

various agreements executed in connection with the recapitalization described herein. The summaries of these

agreements are subject to, and qualified in their entirety by, reference to these agreements, all of which are

incorporated herein by reference.



Edgar Filing: Cybergy Holdings, Inc. - Form 8-K/A

The Merger of Partners and Mount Knowledge Holdings, Inc. (“MKHD”) resulted in the owners and management of
Partners obtaining actual and effective voting and operating control of the combined company. The Merger was
treated as a public shell reverse acquisition and therefore treated as a capital transaction in substance, rather than a
business combination. The historical financial statements of MKHD before the Merger were replaced with the
historical financial statements of Partners before the Merger. As a result of the Merger, Cybergy acquired the business
of Partners, and has continued the existing business operations of Partners.

Item 1.01. Entry into a Material Definitive Agreement

As reported in a current report on Form 8-K filed with the SEC on October 1, 2014, Mount Knowledge Holdings, Inc.,
entered into an Agreement and Plan of Merger (the “Merger Agreement”) on September 30, 2014 with MK Merger
Acquisition Sub, Inc., a wholly owned subsidiary of MKHD (“Merger Sub”), Access Alternative Group S.A., and
Partners (the “Company”), providing for the merger of Merger Sub with and into the Company (the “Merger”), with the
Company surviving the Merger as a wholly owned subsidiary of MKHD. The Merger Agreement and subsequent
events are discussed in more detail in Item 2.01 below, which information is hereby incorporated by reference into

this Item 1.01.
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Item 2.01. Completion of Acquisition or Disposition of Assets

THE RECAPITALIZATION AND RELATED TRANSACTIONS

On September 30, 2014, Mount Knowledge Holdings, Inc. entered into an Agreement and Plan of Merger (the “Merger
Agreement”) with MK Merger Acquisition Sub, Inc., a wholly-owned subsidiary of MKHD (“Merger Sub”), Access
Alternative Group S.A., and Cybergy Partners, Inc., providing for the merger of Merger Sub with and into the Partners
(the “Merger”), with Partners surviving the Merger as a wholly-owned subsidiary of MKHD. Pursuant to the Merger
Agreement, the shareholders of Partners and MKHD exchanged shares in the respective companies for 88% and 12%
ownership, respectively, of the surviving company. In December 2014, MKHD changed its name to Cybergy
Holdings, Inc.

On October 3, 2014 (the “Effective Date”), all of the transactions contemplated by the Merger Agreement were
complete, and the Merger became effective upon the filing of the Certificate of Merger with the Secretary of State of
the State of Delaware. A Copy of the Certificate of Merger was filed in a Current Report on Form 8-K filed on
October 9, 2014 and is attached as Exhibit 3.4 hereto and is hereby incorporated by reference into this Item 2.01.

Cybergy’s post-merger authorized capital stock consists of 3,000,000,000 shares of common stock, $0.0001 par value
per share and 300,000,000 shares of preferred stock, par value $0.0001 per share, consisting of 1,000 shares of Series
B Convertible Preferred Stock and 250,000,000 shares of Series C Convertible Preferred Stock (“Series C Preferred
Stock™). Each share of the Series C Preferred Stock is convertible into 10 shares of our common stock. Prior to the
consummation of the transactions contemplated by the Merger Agreement, there were 20,420,229 shares of MKHD
common stock issued and outstanding and 242,172,355 of MKHD Series A Preferred Stock, which were converted
into Series C Preferred Stock, and the Series A Preferred shares were cancelled. Prior to the Merger, Partners had
3,256,444 shares of common stock outstanding.

At the Effective Time of the Merger:

Each issued and outstanding share of the MKHD Common Stock remained issued and
outstanding;

Each issued and outstanding share of MKHD’s Series A Preferred Stock was converted into 0.2
shares of Series C Preferred Stock and the Series A Preferred Stock were cancelled.

Each issued and outstanding share of Partners common stock, par value $0.0001 per share (the
“Company Common Stock”), issued and outstanding immediately prior to the Effective Time was
converted automatically into 14.20 shares of the Series C Preferred Stock (the “Merger
Consideration”), subject to dilution based upon the final amount of convertible debentures issued
in conjunction with the Merger. After adjustment for the issuance of the convertible debentures,
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the final conversion ratio was approximately 12.13.

All convertible debentures issued by Partners were amended, by their terms, and are convertible into Series C
Preferred Stock. Cybergy also issued 1,000 shares of Series B Preferred Stock to one of the Company’s director and
officer.

On December 5, 2014, Cybergy declared a reverse 1:10 split of its common stock which was effective December 22,
2014. All convertible amounts in any debt or warrant instruments were automatically adjusted.

Senior secured convertible debt

In connection with the Merger, Partners issued $750,000, $1,050,000, and $725,000 of Senior Secured Convertible
Debentures on September 30, October 3, and October 24, 2014, respectively. The debentures are convertible at a
holder’s option at any time prior to maturity into shares of the Company’s post-merger Series C preferred stock. Each
$100,000 of face value is convertible into 227,840 shares of Series C Preferred Stock at $0.4389 per Preferred Share;
or the equivalent of $0.04389 per share of Cybergy’s post-merger Common Stock. Additionally, for each $100,000 of
face value, the holder also received 227,840 shares of Series C Preferred Stock (‘““‘Additional Shares”) for no additional
consideration.
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The following table reflects our outstanding securities, assuming conversion of the debentures, exercise of warrants
and issued stock options, reflected in common shares, as if outstanding at December 2014:

Common shares of Cybergy outstanding 20,520,229

Convertible debentures 80,313,600
Additional shares issued with convertible debentures 82,873,600
Partners conversion of common stock shareholders 368,910,305
MKHD conversion of Series A Preferred shareholders 48,434,471
Warrants 7,063,775
Shares issued to consultants 23,565,940
Unvested common stock option grants 17,779,862
Total 649,461,782

ITEM 1. BUSINESS

The Company

Overview

Cybergy Holdings, Inc., a Nevada corporation, is a holding company for our wholly-owned subsidiary, Cybergy
Partners, Inc. (“Partners”), a Delaware corporation. Partners is an operational-focused company, committed to building a
premier, full spectrum, advisory services and products provider for the federal and state governments, and commercial
clients. We currently deliver innovative, technology-enabled products and services in clean energy, smart grid, energy
resilience, cybersecurity, and business growth services.

Our subsidiary, Cybergy Partners, Inc., through its three wholly-owned subsidiaries, New West Technologies (“New
West”), Cybergy Labs, and Primetrix, as well as its 51% owned joint venture, New West-Energetics Joint Venture,
LLC, provides critical infrastructure services primarily to U.S. Federal Government agencies, state governments and
tier one commercial clients.

New West-Energetics Joint Venture, LLC, formerly EnergyWorks Joint Venture, LLC (the “JV”), was organized in the
state of Maryland in 2006. The JV was created by its members to bid on a specific procurement with the U.S.
Department of Energy for technical, engineering, analytical, and management support services and was approved to

do so by the U.S. Small Business Administration. New West owns 51% of the JV.
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New West specializes in management systems, strategic planning, engineering and analysis of clean energy, smart
grid, advanced transportation and environmental technologies, markets, and policies for federal agencies such as the
Department of Energy, the Department of Transportation and the Department of Defense (Navy and Air Force). They
also provide similar services for various other federal agencies, national laboratories (such as Oak Ridge National
Laboratory, and the National Renewable Energy Laboratory), state agencies and private companies.

Cybergy Labs specializes in innovative solutions to critical infrastructure challenges, and is a technology accelerator
with experience in business development and grant proposal preparation in “Tech to Market” programs for the U.S.
Federal Government and the commercial sector. One example of technology developed by Cybergy Labs for the
enterprise software market is SmartFile. The patent-pending SmartFile technology, with more than 37,000 beta-users,
connects digital documents to the internet, including all types of Microsoft Office and Adobe PDF files. This
innovation is designed to take an organization’s security a level deeper into documents and files themselves and
provides real-time reporting when documents are opened or viewed, printed, saved or shared with others. Further, it
provides real-time reports to alerts when sensitive files have been leaked or when unauthorized users (hackers) gain
access and open documents. Cybergy Labs plans to release the first commercial version of SmartFile in 2015.
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Primetrix provides contracting, compliance and growth services, often referred to as “shared services”. Primetrix assists
with our Merger and Acquisition (“M&A”) integration process and provides five essential service offerings, including:

Bid & Proposal for government contractors;

Compliance related to corporate and contract operations throughout an
engagement’s lifecycle;

HR, compliance, ERISA and recruiting;

IT support services including security; and

Accounting services.

Our History

The Company was incorporated as Auror Capital Corp. under the laws of the State of Nevada in March 2006. In
January 2010, the Company changed its name to Mount Knowledge Holdings, Inc. Pursuant to the Merger Agreement
described below; the Company changed its name to Cybergy Holdings, Inc.

On October 3, 2014, MKHD finalized the Agreement and Plan of Merger (the “Merger Agreement”) with MK Merger
Acquisition Sub, Inc., a wholly-owned subsidiary of MKHD (“Merger Sub”), Access Alternative Group S.A., and
Cybergy Partners, Inc. providing for the merger of Merger Sub with and into Partners (the “Merger”), with Partners
surviving the Merger as a wholly-owned subsidiary of Cybergy. Pursuant to the Merger Agreement, the shareholders
of Partners and MKHD exchanged shares in the respective companies for 88% and 12% ownership, respectively, of
the surviving company.

The Merger of Partners and MKHD resulted in the owners and management of Partners obtaining actual and effective
voting and operating control of the combined company. The Merger was treated as a public shell reverse acquisition
and therefore treated as a capital transaction in substance, rather than a business combination. The historical financial
statements of MKHD before the Merger were replaced with the historical financial statements of Partners before the
Merger. As a result of the Merger, Cybergy acquired the business of Partners, and has continued the existing business
operations of Partners.

Partners (previously Civergy, Inc.) was formed in 2013 to facilitate the acquisitions of New West and Cybergy Labs
(“Labs”).

Effective January 1, 2014, Partners entered into an Equity Purchase Agreement (the “EPA”) with the Member of New
West. Under the EPA, Partners purchased all the assets, liabilities, and equity of New West for a purchase price of
approximately $7.4 million, as adjusted based on certain earn-out provisions in 2014 and 2015. Additionally, Partners

9
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and Labs entered into a Share Exchange Agreement effective January 1, 2014, whereby Labs transferred all assets,
liabilities and equity to Partners in exchange for 400,000 shares of pre-Merger Partners common stock. See Note Q on
Page F-26 in the Notes to Unaudited Consolidated Financial Statements.

New West was a limited liability company formed in the state of Colorado in January 1998 as Heritage Technologies,
LLC and was reorganized as New West Technologies, LLC in the state of Colorado in September 2004. New West
provides technical, management, and analytical solutions in the areas of advanced transportation technology;
engineering systems; environmental analysis; policy, regulatory and outreach support; program planning and
evaluation; renewable energy systems; systems analysis and deployment; and Tribal development.

New West-Energetics Joint Venture, LLC, formerly EnergyWorks Joint Venture, LLC (the “JV”), was organized in the
state of Maryland in 2006. The JV was created by its members to bid on a specific procurement with the U.S.
Department of Energy for technical, engineering, analytical, and management support services and was approved to

do so by the U.S. Small Business Administration. New West owns 51% of the JV.

During 2013, NWBSS, LLC (“NWBSS”) was formed as a limited liability company in the state of Colorado and was a
wholly-owned subsidiary of New West. NWBSS did not have activity during 2013. NWBSS was spun out as a
wholly-owned subsidiary of Partners in September 2014 and changed its name to Primetrix. Primetrix is a business
services provider designed to give organizations the edge they need when facing the demands of a dynamic and
complex government contracting environment. Primetrix offers the opportunity for small and medium-sized
businesses to leverage efficiencies of scale in back office support, streamlining operations, ensuring compliance with
federal government regulations and guidelines, and providing the knowledge they need to make the best decisions for
the health of their brands.

Formed in 2011, Labs (formerly BION Enterprises, LLC) was created as a mid-tier Software-as-a-Service (SaaS) firm,
focused on four primary areas: intellectual property protection, business intelligence, workflow management, and
fighting fraud. Lab’s flagship product, SmartFile, is a document tracking software — monitoring human interaction with
their digital documents. In 2014, Labs expanded its scope to including other technologies focused on critical
infrastructure solutions.

10
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Summary of corporate structure

Cybergy Holdings, Inc. is the parent corporation. Our subsidiaries consist of:

Cybergy Partners, Inc., whose subsidiaries are:

o New West

Technologies,
LLC

n New West-Energetics
Joint Venture, LLC
(51%)

o) Primetrix,
LLC

0 Cybergy
Labs,
LLC

Customers and Services

We currently provide professional and technical services in clean energy, smart grid, advanced transport and
environmental technology systems for the Department of Energy including national laboratories such as Oak Ridge,
NREL, and other federal agencies such as the Department of Defense and the Department of Transportation. We also
provide similar services for other federal, state and commercial customers. Our consulting services are performed on a
contract basis.

Organization and Segments

Our business is currently managed under three operating groups consisting of one or more divisions or wholly-owned
subsidiaries that perform our services. We currently have one reportable segment; I'T, Energy and Management
Consulting. Our proposal development group provides key support for:

11
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Procurement
tracking &
analysis;
Pre-RFP
proposal prep;
Proposal &
pipeline
management;
Proposal
writing/editing;
and
Marketing
support.

The following table shows the activity of this group over the past two years.

Total $
Proposal Amount
Year Count Submitted Awarded Pending
2014 60 $67,535,000 $23,253,000 $21,626,000
2013 75 $30,280,000 $ 9,669,000 $ 1,683,000

Backlog and Pipeline

Funded backlog for government contracts represents a measure of our potential future revenues. Funded backlog is
defined by us as the total value of contracts that have been appropriated and funded by the procuring agencies, less the
amount of revenues that have already been recognized on such contracts. Our backlog is comprised of funding
received by us in incremental amounts intended to fund work that is generally expected to be completed over the next
three to five years.

New West has active contracts with federal and state governments and other private clients currently. A
comprehensive Contract Backlog and Opportunities Pipeline is maintained and updated regularly as new contracts and
task orders are received, and as new bids and proposals are placed with our clients.

Waterfall

We monitor our contract activity in our “Waterfall” in three stages; Backlog, Opportunities, and Leads.

12
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Backlog

Our revenues depend on contracts, and contract backlog generally occurs when contract documentation is received.
For our revenues that depend on contract backlog arising from the receipt of contract documentation, contract backlog
is an indicator of potential future revenues. While contracts generally result in revenues, occasionally we will have
contracts that expire or are de-obligated upon contract completion and do not generate revenue.

Opportunities

This category represents contracts for which we have submitted proposals, or are currently writing, and are weighted
based on the percentage of the contract that would be awarded to us and the estimated likelihood of winning.

Leads

This category represents contracts for which we believe we have the technical expertise to submit a proposal, but have
not started due to the timing of the RFP submittal date. These are also weighted based on the percentage of the
contract that would be awarded to us and the estimated likelihood of winning.

A summary of our current Waterfall as of January 31, 2015 with estimated totals through 2023 is as follows:

Project
Count Total
Backlog 31 $ 33,204,000
Opportunities 50 $ 29,294,000
Leads 24 $135,884,000

Revenue and expenses

Substantially all of our work is performed for our customers on a contract basis. Significantly all of our contracts are
based on time and materials. Revenues result from work performed on these contracts by our employees and our
subcontractors and from costs for materials and other work related costs allowed under our contracts.

14
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Contract costs consist primarily of reimbursable costs including subcontract, travel, material, and supplies used in the
performance of our work, and indirect costs associated with these costs as well as direct labor charged by our billable
employees.

As contracts near their end date, direct labor rates often rise faster than the rate adjustments allowed in the contract.
Further, employees move on to other contract opportunities, requiring us to backfill the work with higher cost
professionals and no corresponding increase in the bill rate. This is referred to as “end of contract cost compression”.

Selling, general and administrative expenses represent both divisional operating office and corporate-level operating
expenses. Divisional operating expenses consist primarily of non-billable staff payroll and personnel related costs,
occupancy costs, and incentive compensation. Corporate-level operating expenses consist primarily of executive and
corporate employee payroll and personnel related costs, professional and legal fees, sales & marketing, merger &
acquisition costs, depreciation & amortization, occupancy costs, information systems costs and executive and
corporate staff incentive compensation. Selling, general and administrative expenses are not directly chargeable or
reimbursable on our contracts.

Amortization of intangible assets consists of the amortization of acquisition related intangibles. These costs are
amortized using the straight-line method over their estimated useful lives, which range from one to fifteen years.

15
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Management Outlook

The challenges we have experienced and continue to face with our services and the acquisition of New West has given
us a clear direction for our future. Going forward, our growth initiatives will focus on expanding and leveraging our
current business offerings while we look to grow through the expansion of Labs and targeted acquisitions.

We believe that some of the initiatives undertaken during the last year, such as restructuring both our back office and
field operations and upgrading our corporate systems and technology, have increased our operating efficiencies,
thereby enabling us to be more responsive to our customers. We believe our operations model, which allows us to
deliver our service offerings in a disciplined and consistent manner across all geographies and business lines, as well
as our highly centralized back office operations, are competitive advantages and keys to any future growth and
profitability. We continue to evaluate and make adjustments to our internal staff to reflect current sales volume, while
not jeopardizing the high quality of service our customers have come to expect.

Our plan continues to focus organic sales efforts on opportunities yielding a higher gross margin which may result in
decreased opportunities for revenue from lower margin business. As funding becomes available, we plan to seek
strategic acquisitions which will provide either geographic or business line opportunities. We believe this focus will
enhance stockholder value in future years.

Our plan is to expand the markets and service offerings of Labs so as not be so reliant on tax funded government
spending. We are actively marketing these service offerings to new customer targets. Our plan for expanding our
markets for these service offerings has shifted a portion of our strategic direction on this part of our business and
direct financial and management resources toward such efforts.

The challenges faced by our business offerings resulted in revenue declines. We have seen declines in some of our
contracts due to delays in government contract awards and funding, the transition with our contract with the
Department of Energy through the JV, and to the expiration of programs without follow-on contract awards to
continue the work. In response to our uncertain business environment, we took actions to reduce our indirect costs to
achieve and retain balance with our workload in 2014. Staff attrition and other actions resulted in approximately $1
million of reduced indirect labor and related costs and cash flow in 2014. We will continue to assess the need for
further alignments to remain competitive and profitable as we go forward.

Industry Overview

16
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Sector Trends: As the federal government seeks to trim budgets and procure more efficiently in the current economic
environment, management has observed a number of trends.

There is an increase in multi-contractor awards, therefore, those firms that are best at operating
joint ventures and teaming agreements will have greater opportunities. Cybergy has continued
focusing on teaming agreements and pursuing strategic partnerships with other businesses that
operate in this space, and currently is managing over 35 active teaming agreements.

The Department of Defense (“DoD”) has adopted a “best price technically qualified” bidding
practice, which has generated a race to the bottom on margin. The DoD is, therefore, a less
attractive customer for “commodity” products and services based on margin. Cybergy continues to
maintain its DoD contracts that are in place, but for future opportunities, Cybergy is focusing
more on DoD contracts that are service-oriented and are primarily comprised of staff
augmentation contracts. By shifting the type of work that Cybergy is actively pursuing from
DoD, Cybergy can potentially boost its future margin.

Programs and agencies such as the Department of State, which operates our embassies and
foreign diplomacy, are seeing significant budget increases, and DoD is fighting wars on two
fronts. Opportunities for increased international work and contracts that are “OCONUS” (Outside
the Contiguous United States) based are becoming more lucrative, and Cybergy is looking to
expand its footprint beyond servicing only the Continental United States.

Cybersecurity and intelligence are seeing significant increases in spending. Cybergy believes that
this will directly correlate to an increase in Cybergy’s revenue.

Clean energy and smart infrastructure are getting increased attention due primarily to severe
weather events. Cybergy’s demonstration projects in these particular lines of business serve as
strong case studies to sell additional clean energy and smart grid projects in the near term.

17
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Cybersecurity has been identified as one of the most serious economic and national security challenges we face as a
nation, but one that we as a government or as a country are not adequately prepared to counter. Assuring the security
of sensitive, classified information is a growing market. Despite federal budget constraints, the U.S. federal
cybersecurity market is forecasted at $65.5 billion over the next five years. There is a general recognition among
corporate and government entities that proprietary and sensitive information is being sent to unauthorized recipients
with increasing frequency.

The federal government is funding programs to rectify that by working with the private sector, across government
departments and agencies, to secure critical digital infrastructure, networks and systems, and protect intellectual
property from unauthorized intrusion or malicious attacks. One goal, for instance, is to “develop technologies that
provide increases in cybersecurity by orders of magnitude above current systems and which can be deployed within 5
to 10 years.” Various programs within the federal law enforcement, intelligence and defense communities are providing
funding to enhance national cybersecurity efforts.

Contracts

Depending on solicitation requirements and other factors, we offer our professional and technical services and
products through various competitive contract arrangements and business units that are responsive to client
requirements. Some of the contracts permit the contracting agency to issue delivery orders or task orders in an
expeditious manner to satisfy relatively short-term requirements for engineering and technical services.

Our Strategy

The consolidation of back offices via workforce optimization and Shared Service Centers (SSC)

Commencing in 2011, New West created a shared-services center comprised of all back office functionality. They
have provided accounts receivable, accounts payable, HR, legal, compliance, audit, real estate, accounting, and other
services for New West and two related companies. The shared services center is designed for optimal growth by
reducing redundant back-office overhead across multiple government contractors.

Meeting today’s new demands and regulation requires improved performance in both the front and back offices — and
increasingly, government contractors are adopting shared services as the engine for efficient operations. Management
plans to build and grow a shares services enterprise, which it believes can enhance both our current operations and
future M&A opportunities, with a culture that engages current teams in four phases: Reduced Costs; Higher
Efficiencies; Management Focus on Core Competencies; and Flexibility and Delivery.
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IP Commercialization and Cross selling

The Cybergy companies are well positioned for cross-selling and marketing given their differentiated customer sets
and capabilities. Injecting IP (such as SmartFile) into existing and proposed contracts for New West and future
partners is an integral part of our plan.

Increase Client Utilization of our Services

We believe that increasing the penetration of our existing markets is an effective and cost-efficient means of growth as
we are able to capitalize on our reputation and growing brand awareness in the business lines in which we operate. We
invest substantial time integrating our services into our clients’ organizations to optimize their effectiveness and
measure their results. We believe that there is substantial opportunity to further penetrate these areas. We intend to
increase our penetration in our existing markets by continued growth through the effective use of our internal staff,
referrals from current clients and marketing efforts.

Management is actively engaged in teaming agreements with other U.S. government contractors, which increases our
opportunity for organic growth. The government clients can rely on New West’s years of experience, past performance
and high value record for excellence in customer service, including partners with access using an 8(a) set-aside
contract vehicle, which helps small, disadvantaged businesses compete in the marketplace.

19
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The 8(a) Business Development Program is;

a business assistance program for small disadvantaged businesses. The 8(a) Program offers a
broad scope of assistance to firms that are owned and controlled at least 51% by socially and
economically disadvantaged individuals;

an essential instrument for helping socially and economically disadvantaged entrepreneurs gain
access to the economic mainstream of American society. The program helps thousands of
aspiring entrepreneurs to gain a foothold in government contracting; and

a program divided into two phases over nine years: a four-year developmental stage and a
five-year transition stage.

Enhance Management Information Systems

We continue to invest in developing our information technology infrastructure. We believe that our platform gives us
a competitive advantage by allowing us to provide a high level of flexibility in meeting a variety of demands of our
small and medium-sized business customers on a cost-effective basis. Furthermore, we believe that our current
technology platform is capable of supporting our planned development of new business units and expected increased
market share in the foreseeable future.

Penetrate Other Selected Markets

Protecting our critical digital infrastructure, through Ideas, Innovation and Initiative is the mission statement for the
Cybergy companies. Our sector focus includes: cybersecurity, cyber operations (offense, defense and network
strategy), energy security, big data (including cloud data centers) for a growing list of federal government and
commercial clients.

We plan to grow the company through organic growth and acquisitions. While we do not have any definitive
agreements in place, we are actively reviewing potential acquisition partners. Crucially, we also plan to commercialize
intellectual property (“IP”) developed for the U.S. Federal Government with commercial market potential at higher
margins, an endeavor we believe has tremendous potential given industry forecasts for the cybersecurity space over
the next five years.

Market Research Media estimates that the United States Federal Cybersecurity Market Forecast for 2015-2020 will
reach $65.5 billion, and will grow steadily at around 6.2% CAGR. Furthermore, an Executive Order 13636, titled
“Improving Critical Infrastructure Cybersecurity” that was issued on June 12, 2013, by the Department of Homeland
Security, established an Incentives Working Group that recommends a set of incentives designed to promote the
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adoption of the Cybersecurity Framework under development by the National Institute of Standards and Technology,
among other things.

“While some market-based incentives exist to improve the cybersecurity of critical infrastructure, independent of
government intervention, the pace of the necessary improvement in cybersecurity needs to be hastened in order to
more rapidly counter the increasing risk of cyber-attacks and cyber espionage. As such, it is appropriate to consider
where government action can provide additional impetus to the market, while acknowledging that there are places
where market-based incentives may perform adequately independent of government intervention.”

(http://www.dhs.gov/sites/default/files/publications/dhs-e013636-analytic-report-cybersecurity-incentives-study.pdf)

10
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Cybergy Labs plans to partner with venture-backed firms in the areas of big data, analytics and cybersecurity, bringing
well developed, later stage tech companies into Cybergy Labs, through both acquisition and partnership arrangements,
for a 24 to 36 month Tech to Market program designed to provide three key capabilities:

Access to capital through our grant program expertise (through New West we have assisted other
entities in the award of more than $650MM in issued grants since 2008 from the U.S. Federal
Government and the State of New York).

Our sales and marketing, business development and contract proposal shop has a five (5) year
42% win average which has generated five (5) Inc. 500/5000 Fastest Growing Private Companies
in America awards (see: New West), and;

Exit Strategy, for those companies which are acquired by Cybergy Labs as wholly-owned, fully
integrated Tech Accelerator companies.

Pursue Strategic Acquisitions

Cybergy Partners plans to build a premier, middle-market provider of products and services to support our nation’s
critical infrastructure in the areas of renewable energy, the Smart Grid and digital (including: big data, analytics and
cybersecurity). Our investment model concentrates on the acquisition of companies that bring new critical capabilities
to our existing clients and that can open new markets for our existing capabilities. Currently, however, the Company
has no binding agreements in place for any strategic acquisition.

Managing Integration Risk & Opportunities

Management believes that one of the key drivers in growth by acquisition is the “integration” of future businesses, with
the Cybergy family of companies, including, their cultures and operating systems. Management has years of

experience in M&A integration and has developed a specialized operating division, Primetrix, to provide both due
diligence and integration solutions that are custom to each acquisition opportunity. Specifically, the

Cybergy/Primetrix integration strategy provides for back-office integration only, through our Primetrix “Shared
Services Center”, with service offerings in AR, AP, HR, legal, accounting, compliance and all phases of business
development, proposal writing and contract capture, on an “ala-carte” basis (as needed) or on a complete turn-key basis.

Operations

We provide managers considerable operational autonomy and financial incentives related to the financial performance
of their respective divisions. Managers focus on business opportunities within their specialized skill area and are
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provided centralized support to achieve success in those markets. We believe that this structure allows us to recruit
and retain highly motivated managers who have demonstrated the ability to succeed in a competitive environment.
This structure also allows managers and professional staff to focus on market development while relying on
centralized services for support in back-office operations, such as risk management programs, credit, collections,
accounting, advice on legal and regulatory matters, quality standards and marketing.

11
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Recruiting

We believe that a key component of our success is the ability to recruit and maintain a pool of qualified personnel and

regularly utilize their individual skills on desirable and appropriate contracts. We use comprehensive methods to
identify, assess, select and, when appropriate, measure the skills of our employees to meet needs of our clients.

Marketing

Our marketing activities are conducted at the operating group level by our business development staff and our
professional staff of engineers, program managers, and other personnel. Information concerning new programs and
requirements becomes available in the course of contract performance, through formal and informal briefings, from
participation in professional organizations, and from literature published by the government, trade associations,
professional organizations and commercial entities.

Customers

Our customers include the U.S. Federal Government agencies, state governments and tier one commercial clients.

Financial Information about Segments

The Company currently operates in one business segment providing engineering, analysis, and support of clean
energy, smart grid, advanced transportation, and environmental technologies.

New Market Segments

Cybergy Partners is planning to expand its service offerings into the utility markets in 2015. Utilities are increasingly

contracting with companies such as New West to provide services to major new clean energy and smart grid
programs.
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Our Technology and Management Information Systems

Our management information systems provide support to both branch office locations and the corporate back-office.
We utilize Deltek for our accounting and project management. The application also provides for the sharing of
information between our operating divisions and corporate headquarters. Utilizing this system, field offices capture
and input customer, billing and payroll information. This information is electronically captured on centralized servers
where payroll, billing and financial information is processed. These systems also support operations with daily,
weekly, monthly and quarterly reports that provide information ranging from customer activity to division
profitability.

12
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Intellectual Property and Other Proprietary Rights

We regard our service marks and similar intellectual property as important, but not critical, to our success. We rely on
a combination of laws and contractual restrictions with our employees, customers and others to establish and protect
our proprietary rights.

We have registered the following patents which are utilized in current contracts or are integral to our SmartFile
software.

Flexible Thermal Energy Storage for Transportation Refrigeration - Filed January 2014, application Number
14151653

The Thermal Energy Storage System (TESS) described in this patent is an innovation applied to refrigerated truck
trailers that support the refrigerated/frozen food industry. The refrigeration processes for refrigerated trailers are
powered by trailer refrigeration units, or TRUs. TRUs are predominantly vapor compression cycle (VCC)
refrigeration units driven by diesel auxiliary power units (APU) engines (directly or through a gen-set) for large
53-foot trailers. The TESS converts electrical energy and stores it as a thermal differential in a thermal energy storage
reservoir. The thermal energy can then be available for use in helping to maintain required TRU storage temperatures,
either while parked at a terminal or in transit. During the time the thermal energy is drawn from the reservoir, the
diesel engine-driven refrigeration system on the trailer need not be operated, thereby saving fuel. The electric energy
necessary for charging the TESS can be supplied from an electric power outlet while the TRU is stationary, from solar
panel collection, and/or from truck tractor generated power. If an electrical power outlet is the source, the charging of
the TESS can be done overnight when demand charges are the lowest and highest fuel savings can be gained.

Transportation Refrigeration System with Integrated Power Generation and Energy Storage - Filed in May 2014,
application Number 14266828

The hybrid powered thermal energy storage system (HTESS) described in this patent enables the discharge of
controlled refrigerated air for cooling cargo or passenger space, such as those for refrigerated truck trailers, transit
buses, or sea-containers. HTESS can provide this benefit for typical vehicle shift service life periods while in motion
over the road or while plugged into shore electrical power. The HTESS provides multi-temperature vehicle
compartment refrigeration without the need for operating a conventional vapor compression cycle refrigeration unit
that may be driven by the primary vehicle engine, or an APU engine, thereby saving fuel use while in transit over the
road and/or for extended periods of time while parked or idling in traffic. The HTESS operates at a net zero or less
weight basis compared to conventional trailer refrigeration units (TRU) systems, and at a substantially lower weight
than current electric or battery-only powered systems used for supporting vehicle refrigeration units.
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Document Tracking System and Method - Filed Aug 31, 2012, US 20130198621 A1

A system and method is disclosed for modifying an origin document to create a tagged document, receiving a copy of
a portion of a remote document, comparing the remote document portion with the tagged document and associating
data on use of the remote document with the tagged document when the remote document portion includes a tag from
the tagged document. The SmartFile software lets you effortlessly connect all of Microsoft Office and Adobe PDF
files to the internet, so you stay connected for the life of your documents. Now you can know when your documents
are opened or viewed, printed, saved or shared with others across town or around the globe. No special software of
any type is required on the viewing computer (PC, Mac or Linux).

Competition

The professional and technical services industry in which we are engaged is very competitive. Numerous other
organizations, including large, diversified firms, have greater financial resources and larger technical staffs that are
capable of providing the same services offered by us.

13

27



Edgar Filing: Cybergy Holdings, Inc. - Form 8-K/A

Government agencies emphasize awarding contracts on a competitive basis as opposed to a sole source or other
noncompetitive basis. Most of the significant contracts under which we currently perform were either initially
awarded on a competitive basis or have been renewed at least once on a competitive basis.

We sell our services and products primarily to U.S. Federal Government agencies, including the Department of
Energy and the Department of Defense. The level of technical expertise and past performance required for this work
limits the range of competitors against whom we compete for customers in both civilian and governmental agencies.
We compete either as prime contractor or as a subcontractor, depending on the requirements and scope of the project.

In our government market, our competitors include both large competitors that offer a broad range of services and
capabilities and smaller boutique organizations that are highly focused on particular capabilities, solutions, and
customers. Our larger competitors include divisions of large government contractors such as Lockheed Martin
Corporation, The Boeing Company and Northrop Grumman Corporation. We also face competition from a number of
large, well-established government contractors such as Science Applications International Corporation, CACI
International, Inc. and others. The smaller competitors are generally privately held corporations with strong
capabilities in delivering specific elements of a solution for a narrow range of customers. See “Risk Factors” for a
description of the various risks we may face from our competitors.

The extent and range of competition that we will encounter as a result of changing economic or competitive

conditions, customer requirements or technological developments is unpredictable. We believe the principal

competitive factors for our business are technical and financial qualifications, past performance, government
budgetary stress, and price.

Employees

As of February 27, 2015, we had approximately 100 employees. The number of employees at any given time may
vary due to contract start and expiration dates. We are the exclusive employer of our managerial, professional, and
administrative employees. During 2014, none of our employees were covered by a collective bargaining agreement.
We believe that our employee relations are good.

Fluctuations in Quarterly Operating Results

Our operating results may fluctuate due to factors such as holidays or weather impaired days which impact billable

hours.
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Working capital practices

See the discussion contained under the heading “Liquidity and Capital Resources” in Item 2 of Item 2.01 of this current
report on Form 8-K/A, which is incorporated herein by reference.

Regulation

We are subject to regulation by numerous federal, state and local regulatory agencies, including but not limited to the
U.S. Department of Labor, which sets employment practice standards for workers, and similar state and local
agencies. We must comply with and are affected by laws and regulations relating to the award, administration and
performance of government contracts. Additionally, we are responsible for subcontractor compliance with these laws
and regulations. Government contract laws and regulations affect how we conduct business with our customers and, in
some instances, impose added costs to us. A violation of specific laws and regulations could result in the imposition of
fines and penalties or the termination of contracts or debarment from bidding on government contracts. Compliance
with these laws has not had and is not anticipated to have a material effect on our results of operations.

Government agencies, including the Defense Contract Audit Agency and the Department of Labor, routinely audit and
investigate government contractors. These agencies review a contractor’s performance under its contracts, cost
structure and compliance with applicable laws, regulations and standards. The government also may review the
adequacy of, and a contractor’s compliance with, its internal control systems and policies, including the contractor’s
purchasing, property, estimating, compensation and management information systems. Any costs found to be
improperly allocated to a specific contract will not be reimbursed and any such costs already reimbursed must be
refunded.
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AVAILABLE INFORMATION

We file electronically with the SEC our annual reports on Form 10-K, quarterly interim reports on Form 10-Q, current
reports on Form 8-K, and amendments to those reports pursuant to Section 13(a) or 15(d) of the Securities Exchange
Act of 1934. Our website address is https://www.cybergypartners.com. The information included on our website is not
included as a part of, or incorporated by reference into, this Form 8-K/A. We will make available through our website
our annual reports on Form 10-K, quarterly reports on Form 10-Q, current reports on Form 8-K, and amendments to
those reports filed or furnished pursuant to Section 13(a) or 15(d) of the Exchange Act as soon as reasonably
practicable after we have filed or furnished such material to the SEC. You may read and copy any materials we file
with the SEC at the SEC’s public reference room at 100 F Street, NW, Washington, DC 20549. The public may obtain
information on the operation of the public reference room by calling the SEC at 1-800-SEC-0330. The SEC also
maintains an Internet site that contains reports, proxy and information statements, and other information regarding
issuers that file electronically with the SEC at http://www.sec.gov. Furthermore, we will provide electronic or paper
copies of filings free of charge upon written request to our chief financial officer or investor relations representative.
If you do not have Internet access, requests for copies of such documents should be directed to Mr. Dan
Hollenbach, our Chief Financial Officer, at 10333 E. Dry Creek Rd., Suite 200, Englewood, CO 80112; Tel:
(303) 586-3232.

ITEM 1A. RISK FACTORS

There are numerous and varied risks, known and unknown, that may prevent us from achieving our goals, including
those described below. You should carefully consider risks described below and the other information included in this
current report on Form 8-K/A, including our financial statements and related notes. Our business, financial condition
and results of operations could be harmed by any of the following risks. However, the risks and uncertainties
described below are not the only ones we face. If any of the events or circumstances described below were to occur,
our business, financial condition and results of operations could be materially adversely affected. As a result, the
trading price of our common stock could decline, and investors could lose part or all of their investment. Investing in
our common stock involves a high degree of risk. Prospective investors should carefully consider the risks described
below, together with all of the other information included or referred to in this Form 8-K/A, before purchasing shares
of our common stock. There are numerous and varied risks that may prevent us from achieving our goals.

Risks Related to Our Operations

Our profitability will be adversely impacted if we are unable to maintain our pricing and utilization rates as well as
control our costs.
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Our profitability derives from and is impacted by three primary factors: (i) the prices for our services; (ii) our
professionals’ utilization or billable time; and (iii) our costs. To achieve our desired level of profitability, our
utilization must remain at an appropriate rate, and we must contain our costs. Should we reduce our prices in the
future as a result of pricing pressures, or should we be unable to achieve our target utilization rates and costs, our
profitability could be adversely impacted.

We have significant fixed operating costs, which may be difficult to adjust in response to unanticipated fluctuations
in revenues.

A high percentage of our operating expenses, particularly salary expense, rent, depreciation expense and amortization
of purchased intangible assets, are fixed in advance of any particular quarter. As a result, an unanticipated decrease in
the number or average size of, or an unanticipated delay in the scheduling for, our contracts may cause significant
variations in operating results in any particular quarter and could have a material adverse effect on financial results for
that quarter.
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An unanticipated termination or decrease in size or scope of a major contract or a client’s decision to put a contract on
hold could require us to maintain underutilized employees and could have a material adverse effect on our business,
financial condition and results of operations.

We may not be able to recognize revenue in the period in which our services are performed, which may contribute
to fluctuations in our revenue and margins.

We provide our services primarily under time-and-materials contracts. All revenue is recognized pursuant to generally
accepted accounting principles. These principles require us to recognize revenue once evidence of an arrangement has
been obtained, services are delivered, fees are fixed or determinable and collectability is reasonably assured. If we
perform our services prior to the period in which we are able to recognize the associated revenue, our revenue and
margins may fluctuate from quarter to quarter.

We compete primarily for government contracts against many companies that are larger, better capitalized and
better known than us. If we are unable to compete effectively, our business and prospects will be adversely affected.

Our businesses operate in highly competitive markets. Many of our competitors are larger, better financed and better
known companies who may compete more effectively than we can. In order to remain competitive, we must keep our
capabilities technically advanced and compete on price and on value added to our customers. Our ability to compete
may be adversely affected by limits on our capital resources and our ability to invest in maintaining and expanding our
market share. Consolidation in the industries in which we operate and government budget cuts have led to pressure
being placed on the margins we may earn on any contracts we win. In addition, should the market move toward
requiring contractors to provide up-front financing for contracts they are awarded, we may need to compete more
heavily on the basis of our financial strength, which may limit the contracts we can service at any one time.

We depend on a limited number of clients for a significant portion of our business.

Our revenues were derived from 23 customers and one customer accounted for 88% of total revenues for the period
ended September 2014. While the contract related to the one customer has been renewed, the loss of, or reduction in
orders from, these clients could have a material adverse effect on our business, financial condition, and results of
operations.

We will conduct a portion of our operations through joint venture entities, over which we may have limited control.
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As with most joint venture arrangements, differences in views among the joint venture participants may result in
delayed decisions or disputes. We also cannot control the actions of our joint venture partners, and we typically have
joint and several liabilities with our joint venture partners under the applicable contracts for joint venture projects.
These factors could potentially adversely impact the business and operations of a joint venture and, in turn, our
business and operations.

Changes in our effective tax rate or tax liability may have an adverse effect on our results of operations.

Our effective tax rate could be adversely impacted by several factors, some of which are outside our control,
including:

our ability to accurately value certain assets, including identifiable intangibles and intellectual
property;

changes in tax laws and the interpretation of those tax laws;

changes to our assessments about the realizability of our deferred tax assets which are based on
estimates of our future results, the prudence and feasibility of possible tax planning strategies and
our internal structure, and the economic environment in which we do business;

the outcome of future tax audits and examinations; and

changes in generally accepted accounting principles that affect the accounting for taxes.
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We may not receive the full amounts estimated under the contracts in our total backlog, which could reduce our
sales in future periods below the levels anticipated and which makes backlog an uncertain indicator of future
operating results.

Contracts or orders may be cancelled and scope adjustments may occur, and we may not realize the full amounts of
revenues that we may anticipate from our backlog. There can be no assurance that the projects underlying the
contracts and purchase orders will be placed or completed or that amounts included in our backlog ultimately will be
billed and collected. Additionally, the timing of receipt of revenues, if any, on contracts included in our backlog could
change. The failure to realize amounts reflected in our backlog could materially adversely affect our business,
financial condition and results of operations in future periods.

We may be liable for civil or criminal penalties under a variety of complex laws and regulations, and changes in
governmental regulations could adversely affect our business and financial condition.

Our businesses must comply with and are affected by various government regulations that impact our operating costs,
profit margins and our internal organization and operation of our businesses. These regulations affect how we do
business and, in some instances, impose added costs. Any changes in applicable laws could adversely affect our
business and financial condition. Any material failure to comply with applicable laws could result in contract
termination, price or fee reductions or suspension or debarment from contracting. The more significant regulations
include:

the Federal Acquisition Regulations (FAR) and all department and agency supplements, which
comprehensively regulate the formation, administration and performance of U.S. government
contracts;

the Truth in Negotiations Act and implementing regulations, which require certification and
disclosure of all cost and pricing data in connection with contract negotiations;

laws, regulations and executive orders restricting the use and dissemination of information
classified for national security purposes and the exportation of certain products and technical
data;

regulations of most state and regional agencies and foreign governments similar to those
described above;

the trade sanctions laws and regulations administered by the U.S. Department of the Treasury’s
Office of Foreign Assets Control;

the Sarbanes-Oxley Act of 2002 and the Dodd-Frank Wall Street Reform and Protection Act;
healthcare reform laws and regulations, including those enacted under the Patient Protection and
Affordable Care Act, as amended by the Health Care and Education Affordability Reconciliation
Act of 2010;

tax laws and regulations in the U.S.;

the civil False Claims Act, which provides for substantial civil penalties for violations, including
for submission of a false or fraudulent claim to the U.S. government for payment or approval;
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the Procurement Integrity Act, which requires evaluation of ethical conflicts surrounding
procurement activity and establishing certain employment restrictions for individuals who
participate in the procurement process; and

the Small Business Act and the Small Business Administration size status regulations, which
regulate eligibility for performance of government contracts which are set aside for, or a
preference is given in the evaluation process if awarded to, specific types of contractors such as
small businesses and minority-owned businesses.

The FAR and many of our U.S. government contracts contain organizational conflicts of interest clauses that may
limit our ability to compete for or perform certain other contracts. Organizational conflicts of interest arise when we
engage in activities that provide us with an unfair competitive advantage. A conflict of interest issue that precludes our
competition for or performance on a significant program or contract could harm our prospects and negative publicity
about a conflict of interest issue could damage our reputation.
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In addition, the U.S. government may revise existing contract rules and regulations or adopt new contract rules and
regulations at any time and may also face restrictions or pressure regarding the type and amount of services it may
obtain from private contractors. For instance, Congressional legislation and initiatives dealing with procurement
reform, and shifts in the buying practices of U.S. government agencies resulting from those proposals, could have
adverse effects on government contractors, including us. Any of these changes could impair our ability to obtain new
contracts or renew contracts under which we currently perform when those contracts are eligible for recompetition.
Any new contracting methods could be costly or administratively difficult for us to implement, which would adversely
affect our business, results of operations and financial condition.

Our failure to identify, attract and retain qualified technical and management personnel could adversely affect our
existing businesses, financial condition and results of operations.

We may not be able to identify, attract or retain qualified technical personnel, including engineers, computer
programmers and personnel with security clearances required for classified work, or management personnel to
supervise such activities that are necessary for maintaining and growing our existing businesses, which could
adversely affect our financial condition and results of operations. The technically complex nature of our operations
results in difficulties finding qualified staff. Obtaining and maintaining security clearances for employees involves a
lengthy process, and it is difficult to identify, recruit and retain employees who already hold security clearances. If our
cleared employees lose or are unable to timely obtain security clearances or we lose a facility clearance, our U.S.
government customers may terminate the contract or decide not to renew it upon its expiration. As a result, to the
extent we cannot obtain or maintain the required security clearances for a particular contract, or we fail to obtain them
on a timely basis, we may not generate the sales anticipated from the contract, which could harm our operating results.
To the extent we are not able to obtain facility security clearances or engage employees with the required security
clearances for a particular contract, we will be unable to perform that contract and we may not be able to compete for
or win new awards for similar work.

Our business could be negatively affected by cyber or other security threats or other disruptions.

As a U.S. government contractor, we face cyber threats, threats to the physical security of our facilities and
employees, including senior executives, and terrorist acts, as well as the potential for business disruptions associated
with information technology failures, damaging weather or other acts of nature, and pandemics or other public health
crises, which may adversely affect our business.

Although we work cooperatively with our customers and our suppliers, subcontractors, and joint venture partners to
seek to minimize the impacts of cyber threats, other security threats or business disruptions, we must rely on the
safeguards put in place by those entities.
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The costs related to cyber or other security threats or disruptions may not be fully mitigated by insurance or other
means. Occurrence of any of these events could adversely affect our internal operations, the services we provide to
customers, loss of competitive advantages derived from our research and development (R&D) efforts, early
obsolescence of our products and services, our future financial results, our reputation or our stock price. The
occurrence of any of these events could also result in civil or criminal liabilities.

We may incur significant costs in protecting our intellectual property which could adversely affect our profit
margins. Our inability to obtain, maintain and enforce our patents and other proprietary rights could adversely
affect our businesses’ prospects and competitive positions.

We seek to protect our proprietary technology and inventions through patents and other proprietary-right protection,
and also rely on trademark laws to protect our brand. However, we may fail to obtain the intellectual property rights
necessary to provide us with a competitive advantage, and any of our owned or licensed intellectual property rights
could be challenged, invalidated, circumvented, infringed or misappropriated. We may also fail to apply for or obtain
intellectual property protection in important foreign countries, and the laws of some foreign countries do not protect
proprietary rights to the same extent as the laws of the United States. If we are unable to obtain or maintain these
protections, we may not be able to prevent third parties from using our technology and inventions, which could
adversely affect our business. We may incur significant expense in obtaining, maintaining, defending and enforcing
our intellectual property rights. We may fail to take the actions necessary to enforce our intellectual property rights
and even if we attempt to enforce such rights we may ultimately be unsuccessful, and such efforts may result in our
intellectual property rights being challenged, limited in scope, or declared invalid or unenforceable.
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We also rely on trade secrets, proprietary know-how and continuing technological innovation to remain competitive.
We have taken measures to protect our trade secrets and know-how, including seeking to enter into confidentiality
agreements with our employees, consultants and advisors, but the measures we have taken may not be sufficient. For
example, confidentiality agreements may not provide adequate protection or may be breached. We generally control
and limit access to our product documentation and other proprietary information, but other parties may independently
develop our know-how or otherwise obtain access to our technology, which could adversely affect our businesses’
prospects and competitive position.

Assertions by third parties that we violate their intellectual property rights could have a material adverse effect on
our business, financial condition and results of operations.

Third parties may claim that we, our customers, licensees or parties indemnified by us are infringing upon or
otherwise violating their intellectual property rights. Such claims may be made by competitors seeking to obtain a
competitive advantage or by other parties. Any claims that we violate a third party’s intellectual property rights can be
time consuming and costly to defend and distract management’s attention and resources, even if the claims are without
merit. Such claims may also require us to redesign affected products and services, enter into costly settlement or
license agreements or pay costly damage awards, or face a temporary or permanent injunction prohibiting us from
marketing or providing the affected products and services. Even if we have an agreement to indemnify us against such
costs, the indemnifying party may be unable to uphold its contractual obligations. If we cannot or do not license the
infringed technology on favorable terms or cannot or do not substitute similar technology from another source, our
revenue and earnings could be 